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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 
 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

5th June’2017 

 

TITLE APPEAL NO. 25/2016 

Sri  Prakash Kar 

Son of Late Gauranga Kar 

Resident of Ghoramara Kachari 

PO – Ghoramara, PS – Dhekiajuli 

District – Sonitpur, Assam  

--- Appellant/ Plaintiff 

-Vs- 

(1) The Union of India,  

 Represented by the Secretary,  

 Department of Defence (Union of India),  

 Secretariat, New Delhi  

(2) Air Officer Commanding,  

11 Wing, Air Force, C/O – 99 APO 

(3) The Enquiry Officer,  

11 Wing AF, C/O – 99 APO 

     --- Respondent/ Defendant 
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This appeal u/O.41 r.1 r/w s.151 CPC against impugned judgment and decree passed on 

09-09-2016 by the learned Munsiff, Tezpur, in Title Suit No. 40 of 2016, dismissing the 

suit in of the plaintiff, came for final hearing on 29-04-2017. 

Counsel for Appellant :  

Counsel for Respondent  :  

 

 

JUDGMENT 

1) This appeal has been preferred by the Appellant/ Plaintiff against Judgment & 

order passed on 09-09-2016 by the learned Munsiff No.1, Tezpur, in Title Suit No. 40 of 

2016, dismissing the suit of the plaintiff. The Trial Court heard both sides of the 

preliminary issue “Whether the suit is maintainable”. 

 

Case of the Plaintiff in the Plaint: 

2)  The suit was instituted for declaration that show cause notice vide Memo 

No.11/W/C1901/2/PC dated 13-03-2015 and office memorandum under Memo No. 

11W/1901/2/PC dated 08-05-2015 and notice dated 13-04-2016 are void, illegal and also 

prayed for permanent injunction. It was alleged that the plaintiff applied for the post of 

Mess Waiter in the office of defendant No.2 & was appointed for the said post and 

continued his service with utmost care. However, the plaintiff received a show cause 

notice issued by defendant No.2, against which he has given his reply. The defendant 

No.2 again issued Office Memorandum and proceeded to hold departmental enquiry 

alleging that documents submitted by plaintiff are fabricated. However, one Vigilance 

Report dated 05-02-2015 where at para (g) it showed that the documents submitted by 

plaintiff was verified and found to be genuine by their own official.  
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3) It was further prayed that plaintiff was not aware of any preliminary inquiry 

conducted by defendants regarding genuineness of documents and no intimation was 

given to him and without affording any opportunity to verify the mark sheet was sent to 

SEBA for scrutiny and same is not sustainable in law. The plaintiff had appeared in 

interview for the post of Mess Waiter and he was appointed by Board after verification of 

record and documents and she was appointed a Mess Waiter and continued his service. 

It was further alleged that the allegation brought in show cause notice regarding 

qualification record being fabricated in not within knowledge of plaintiff. The actions of 

the defendants are in violation of natural justice and administration in as much the 

defendant verified the records of plaintiff earlier as such subsequent harassment on the 

name of show cause notice and memorandum is prejudicial to plaintiff. The defendant 

has illegally issued show cause notice and to hold departmental inquiry. If the impugned 

show cause notices are given effects then the plaintiff is likely to be suspended from the 

service before deciding the suit on merit & the plaintiff will face irreparable loss.  

 

Case of the Defendants in the Written-Statement: 

4) The defendants claimed that plaintiff being a civilian employee is governed by 

CSS (CCA) Rules, 1965 and the subject matter is not within jurisdiction of the Civil Court 

vide Section 14 and 28 of Administrative Tribunal Act, 1985. It is stated that plaintiff has 

been issued with a copy of memorandum and Article of charges for misconduct of 

submitting false documents in terms of Rule No.3 (i) & (iii) of CCS (Conduct) Rules 1964 
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in order to investigate the matter and education qualification are yet to be investigated 

before it can be disposed of. Hence, the suit is premature and not maintainable.  

 

5) It is stated that being a civilian Govt. service the plaintiff has a legal right to 

approach the Central Administrative Tribunal (CAT) for adjudication of any matter 

relating to his service. It is stated that plaintiff is yet to reply before Departmental 

inquiry and prove that the educational qualification is true. The defendant has stated 

that no actions is intended to be initiated without holding inquiry in terms of CCS(CCA) 

Rules 1965. It is further stated that no departmental inquiry is taken yet.  It was also 

prayed that the present case derailment and presenting officer has been completed 

summon has been sent but the plaintiff has not nominated the name of defence 

assistant in terms of Rules 14(8) of CCS (CCA) Rules. It was further prayed that the suit 

is not maintainable since it is barred under service law and this court has no jurisdiction 

to try the suit. Hence, prayed for dismissal of the case.     

 

Discussion & Decision of Trial Court: 

6) The Trial Court took up the issue “Whether the suit is maintainable” as 

preliminary issue & heard both sides on the matter. Ld. Trial Court heard argument 

forwarded by both the sides and also had gone through provisions of CCS (CCA) Rules 

1965 and Rule 3(i) & (iii) of CCS (Conduct Rule 1964 and Administrative Tribunal Act 

1985). Court observed that after reading of s.14 & 28 Administrative Tribunal Act 

provides for Jurisdiction, powers and authority of the Central Administrative Tribunal it 

can be clearly held that since the petitioner is a civilian mess waiter who has been 
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appointed in defence service or in a post connected with defence in all service matter 

relating Central Administrative Tribunal shall exercise, on and from the appointed day, 

all the jurisdiction, powers and authority exercising immediately before that day by all 

courts. Since all the powers and authority exercisable immediately before that day by all 

courts are to be exercised by Central Administrative Tribunal hence, there is an express 

bar in exercise of those powers by Court as per Section. Section 14 and 28 of said Act 

expressly created a bar to Civil Court.  

 

7) The Trial Court has also gone through the relevant provisions of CCA (CCS) 

Rules 1965 and Rules 3(i) and (iii) of CCS (Conduct Rules 1964) relating to discipline 

authority, Govt. Servant, procedure followed in disciplinary proceeding & came to the 

conclusion that from the provisions it transpires that the CCA (CCS) Rules 1965 had 

detailed provisions as to disciplinary proceeding & the procedure to be followed for 

major and minor penalties, remedies, i.e. appeal etc. available as remedy for any order 

of disciplinary proceeding, appellate authority etc. There is no clear ouster of Civil Court 

in CCA (CCS) Rules 1965.  

 

8) Ld. Munsiff also went through the decision of Hon’ble the Supreme Court in 

Dhulabhai & Ors Vs. State of Madhya Pradesh & Anr., AIR 1969 SC 78, wherein it was 

held that, "Where the statues gives a finality to the order of the special Tribunals the 

Civil Court’s jurisdiction must be held to be excluded if there is adequate remedy to do 

what the Civil Courts would normally do in a suit. Such provision, however, does not 

exclude those cases where the provisions of the particular Act exclude those cases 
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where the provisions of the particular Act have not been complied with or the statutory 

tribunal has not acted in conformity with the fundamental principles of judicial 

procedure… Where there is an express bar of the jurisdiction of the Court, an 

examination of the scheme of the particular Act to find the adequacy or the sufficiency 

of the  remedies provided may be relevant but it is not decisive to sustain the jurisdiction 

of the Civil Court. Where there is no express exclusion the examination of the remedies 

and the scheme of the particular Act to find out the intendment becomes necessary and 

the result of the inquiry may be decisive. In the latter case it is necessary to see if the 

statute creates a special right or a liability and provides for the determination of the right 

or liability and further lays down that all question about the said right and liability shall 

be terminated by the tribunal by the tribunal so constituted, and whether remedies 

normally associate with actions in Civil Courts are prescribed by the said statue or not… 

Challenge to the provisions of the particular Act as ultra vires cannot be brought before 

the Tribunals constituted under the Act. Even the High Court cannot go into that 

question on a revision or reference from the decision of the Tribunals… When a 

provision is already decaled unconstitutional or the constitutionality of any provision is to 

be challenged, a suit is open. A writ of certiorari may include a direction for refund if the 

claim is clearly within the time prescribed by the Limitation Act but it is not a compulsory 

remedy to replace a suit… Where the particular Act contains no machinery for refund of 

tax collected in excess of constitutional limits or illegally collected a suit lies… Question 

of the correctness of the assessment apart from its constitutionality are for the decision 

of the authorities and a civil suit dies not lie if the orders of the authorities are declared 

to be final or there is an express prohibiting in the particular Act. In either case the 
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scheme of the particular Act must be examined because it is relevant enquiry… An 

exclusion of the jurisdiction of the Civil Court is not readily to be inferred unless the 

conditions above set down apply… Hence, exclusion of the jurisdiction of the Civil Court 

is not readily to be inferred unless the conditions above set down apply. As per the 

above judgment where the statues gives a finality to the orders of the special Tribunals 

the Civil Court’s jurisdiction must be held to be excluded if there is adequate remedy to 

do what the Civil Courts would normally do in a suit. Such provision, however, does not 

exclude those cases where the provision of the particular Act have not been complied 

with or the statutory tribunal has not acted in conformity with the fundamental principles 

of judicial procedure.” 

 

9) In view of the above decision the Trial Court held that if the statue gives a 

finality to the orders of Special Tribunals the Civil Court’s jurisdiction must be held to be 

excluded if there is adequate remedy to do what the Civil Courts would normally do in a 

suit but if the provisions of the particular Act have not been complied with or the 

statutory tribunal has not acted in conformity with the fundamental principles of judicial 

procedure such provision then if a person aggrieved by such order, Civil Court has the 

jurisdiction to try the suit in service matter and any person can file Civil Suit against the 

dismissal order.  

 

10) Trial Court also refered to the decision of Hon’ble Court in Ramendra Kishor 

Biswas Vs State of Tripura, 1999 (1) SCC 472, wherein it was held that “It is erroneous 

view that Civil Court does not have jurisdiction to adjudicate on an order passed by 
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disciplinary authority. It is further held that provisions of CCS (CCA) Rule 1965 do not 

ousted the jurisdiction of Civil Court, Service Rules, neither expressly nor by implication, 

have taken away the jurisdiction of the Civil Court to deal with service matter.”  Trial 

Court further observed that the case was filed against the order of dismissal & for 

declaration that dismissal order was void and illegal alleging that proper procedure has 

not been followed. In this connection, the Trial Court further observed that the present 

case the plaintiff has not been yet dismissed from service & no disciplinary proceeding 

has been initiated yet. Hence, the facts and circumstances of the present case is 

different from the facts and circumstances of Ramendra Kishor Biswas Case (Supra) & 

thus, not applicable in the present case.  

 

11) Plaint itself shows that plaintiff has been issued with a copy of memorandum, 

show cause for disciplinary proceeding for submitting false educational qualification in 

terms of Rules 3(i) & (iii) of CCS ( Conduct Rules 1964). Hence, in order to investigate, 

the Board of Inquiry (Departmental Inquiry) is yet to assemble and yet to pass any order 

in disciplinary proceeding. The defendant has submitted that plaintiff is yet to reply 

before department inquiry and prove the educational qualification & no action is 

intended to be initiated against the plaintiff without holding inquiry in terms of CCS 

(CCA) Rules. Plaintiff will have the chance to lead evidence as provided in Rules 14 & 16 

of CCS (CCA) Rules & if any decision is taken against he has remedy available to against 

such order. Since the plaintiff has not been able to show that he is dismissed from 

service without following principle of natural justice hence this suit is not maintainable 

since no dismissal order was passed by the defendant & thus, the suit is also premature.  
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12) The Trial Court also held that since the plaintiff is a civilian recruited & 

appointed in defense service or in a post connected with defence, hence, Central 

Administrative Tribunal shall have the jurisdiction, & not the Civil Court. Accordingly the 

preliminary issue was decided in negative.  

 

Grounds Of Appeal:  

13) It was prayed that the judgment and order is bad in law as well as in facts and 

hence, the same is liable to be set aside and quashed. The ld. Court below acted beyond 

his jurisdiction in passing the impugned judgment and order causing serious prejudice to 

the appellant. The ld. Court below mis-conceived the Rule governing the employees 

under Central Civil Service as such the impugned judgment and order there fore is liable 

to be set aside and quashed. For that the ld. Court overlooked the CCS (CCA) Rules 

which do not oust the jurisdiction of Civil Court and the plaintiff was appointed under 

(CCA) Rules 1965 not under defence law therefore the dismissal of the suit of the 

appellant/plaintiff resulted serious miscarriage of justice. For that the ld. Court below has 

erroneously applied the law laid down by Administrative Tribunal Act with a view to 

dismissal the suit which is nothing but non-application of mind.  

 

Argument Forwarded By Both Sides: 

14) Both sides forwarded argument in this appeal alongwith that of the analogues 

cases (TA No.21/2016, TA No.22/2016, TS No.23/2016, TA No.24/2016, TA No.25/2016 

& TA No.26/2016). Subject matter of all the cases are the same, only the 

plaintiff/appellant are different.  
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15) Appellant argued that the Trial Court has wrongly interpreted the CCS (CCA) 

Rules and also the decision of Apex Court.  CCS (CCA) Rules which do not oust the 

jurisdiction of Civil Court. He cited the decision of Hon’ble Court in Ramendra Kishor 

Biswas Vs State of Tripura, 1999 (1) SCC 472 and argued that the Court clearly 

mentioned that the Civil Court jurisdiction is not oust by the coming of the Tribunal. On 

the other hand the counsel for the respondent argued that the plaintiff/appellant being a 

civilian employee is governed by CSS (CCA) Rules & the subject matter is not within 

jurisdiction of the Civil Court vide Section 14 and 28 of Administrative Tribunal Act. In 

support of his argument he cited the decision of a division-bench of the Hon’ble Gauhati 

High Court in Writ Appeal No.100/2014, wherein the division bench upheld a single-

bench decision declining to entertain the writ petition u/Art. 226/227 Constitution of 

India and directing the appellant to approach CAT for raising his grievance.  It was 

argued that the decision of ld. Munsiff is as per law and shouldn’t be interfered with. 

 

My Discussion & Decision Thereof: 

16) I have heard the argument forwarded by both sides in all the analogues cases 

(TA No.21/2016, TA No.22/2016, TS No.23/2016, TA No.24/2016, TA No.25/2016 & TA 

No.26/2016) together as subject matter of all the cases are the same & only the 

plaintiff/appellant are different. 

 

17) There is no dispute between the parties that the appellant is a civil employee 

under defendant no.2 and appointed under the CCS (CCA) Rules. It is also not disputed 

that the appellant was sent show-cause notice & a departmental enquiry has been 
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started. However, what is disputed in the present appeal is the decision of trial court 

that the suit is not maintainable as Civil Court doesn’t have jurisdiction to try such a suit. 

I have gone through the discussions of ld. Munsiff and it is thorough and exhaustive. He 

has clearly discussed the provisions of law and held that Civil Court jurisdiction is ousted 

by s.14 & 28 Administrative Tribunal Act. Trial Court has also relied on the decision of 

Hon’ble the Supreme Court in Dhulabhai & Ors Vs. State of Madhya Pradesh & Anr. 

(Supra), and it has clearly held that, “Civil Court’s jurisdiction must be held to be 

excluded if there is adequate remedy to do what the Civil Courts would normally do in a 

suit. Such provision, however, does not exclude those cases where the provision of the 

particular Act have not been complied with or the statutory tribunal has not acted in 

conformity with the fundamental principles of judicial procedure.”  Ld. Munsiff then went 

through the whole Administrative Tribunal Act and its provisions and came to the 

conclusion that the Rules clearly covers all the procedures to be followed and has not 

left a void that can only be answered by a Civil Court. The decision cited by appellant 

counsel, same being, Ramendra Kishor Biswas Vs State of Tripura (Supra) was also 

discussed by Trial Court and the Trial Court had rightly observed that the said decision is 

not applicable to the present case as it was a fact based decision only. I have gone 

through both the decisions mentioned above and I am in consensus with the observation 

of ld. Trial Court. Pertinent to mention that during appeal it appeared that during 

pendency of the appeal the appellant has already been dismissed from service.  

18) In view of the above discussions I find no anomaly in the decision of ld. Trial 

Court and therefore, find not reason to interfere with the impugned Judgment & Decree 
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dated 09-09-2016 by the learned Munsiff, Tezpur, in Title Suit No. 40 of 2016. Hence, the 

appeal is dismissed and Judgment & Decree dated 09-09-2016 is upheld.  

 

19) Prepare a decree accordingly.  

Send down the Case Record, alongwith a copy of this judgment to the ld. Court. 

 

Given under my hand and seal of this Court on this day, the 5th June’2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

Dictation taken and transcribed be me : 

        

(J. K Muru) 

Steno.   

 

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 


